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Court of Appeals of the District of Columbia. 


No. 3887. 

Margaret E. Presbrey, Appellant, 

vs. 

Mary E. Simpson, Administratrix, &c., et al. 


Supreme Court of the District of Columbia. 
Equity. No. 37828. 

Margaret E. Presbrey, Plaintiff, 


Mary E. Simpson Administratrix c. t. a. of Henry K. Simpson, 
Deceased; Elisa Gray Rice, Agnes Miller Simpson, Jane Ballan- 
tyne Saunders, Annie H. Tolson, a Minor; Thomas Garden Simp¬ 
son Mary Agnes Harlan, Walter B. Simpson, Julia Jean Hoopes, 
a Minor; George Bernard Thompson, a Minor; Helen Christine 
a ^ mor > Mary A iolet Thompson, a Minor; Agnes 
Miller Thompson, a Minor, Next of Kin of Henry K. Simpson, 
Deceased, Defendants. ‘ v 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3887a 
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1 Amended Bill of Complaint. 

Filed June 1, 1920. 

In the Supreme Court of the District of Columbia, Holding a Court 

of Equity. 

Equity. No. 37828. 

Margaret E. Presbrey, Plaintiff, 

vs. 

Mary E. Simpson, Administratrix c. t. a. of Henry K. Simpson, 
Deceased; Elisa Gray Rice, Agnes Miller Simpson, Jane Ballan- 
tvne Saunders, Annie H. Tolson, a Minor; Thomas Garden Simp¬ 
son, Mary Agnes Harlan, Walter B. Simpson, Julia Jean Hoopes, 
a Minor; George Bernard Thompson, a Minor; Helen Christine 
Thompson, a Minor; Mary Violet Thompson, a Minor; Agnes 
Miller Thompson, a Minor, Next of Kin of Henry K. Simpson, 
Deceased, Defendants. 

The Amended Bill of Complaint of Margaret E. Presbrey respect¬ 
fully shows to this Honorable Court as follows: 

1. That the plaintiff is a citizen of the United States, and a resi¬ 

dent of the State of New York, and brings this suit in her own 

2 right, and as next of kin of Henry K. Simpson, deceased, 
as will hereafter more fully appear. 

2. That the defendant, Mary E. Simpson, is a citizen of the United 
States, and is a resident of the District of Columbia, and is sued as 
administratrix c. t. a. of Henry K. Simpson, deceased. 

3. That the defendants, Agnes Miller Simpson, Jane Ballantvne 
Saunders, Annie H. Tolson, a minor, Thomas Garden Simpson, 
Marv Agnes Harlan, Walter B. Simpson, Julia Jean Hoopes, a 
minor, George Bernard Thompson, a minor, Helen Christine 
Thompson, a minor, Mary Violet Thompson, a minor, and Agnes 
Miller Thompson, a minor, are citizens of the United States, and 
residents of the District of Columbia ; that the defendant, Elisa Gray 
Rice, is a citizen of the Dominion of Canada, and a resident of the 
Province of Quebec, Dominion of Canada; that the said defendants 
are sued as the next of kin of the said Henry K. Simpson, deceased. 

4. That said decedent departed this life April 7, 1917, leaving a 
last will and testament, dated March 3, 1886, which was admitted 
to probate May 4, 1918, in the Supreme Court of the District of 
Columbia, holding a Probate Court, and in administration cause 
numbered 23,786, as will appear by a duly certified copy of the same 
attached hereto, marked Exhibit "“A” and prayed to be read as a 
part hereof, as if herein specifically set forth. * That said decedent 
died as aforesaid leaving a widow, Mary E. Simpson, and the fol¬ 
lowing as his heirs at law and next of kin: Elisa Gray Rice, Agnes 
Miller Simpson, Jane Ballantyne Saunders, and your petitioner, 
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Margaret RPresbrev, sisters, the heirs at law and next of kin of 
Thomas K .Simpson, a deceased brother, who predeceased 
3 Henry K. Simpson; Annie H. Tolson, Thomas Garden S^p 

the said°Thoma ry K g s eS Harlan I a 1 nd Writer B. Simpson, children of 
ne said Ihomas K. Simpson; Julia Jean Hoopes, daughter of Jean 

Laurie Hoopes, a deceased daughter of the aforesaid 8 Thomas K 

Simpson, deceased; George Bernard Thompson, Helen Christine 

Thompson, Mary \ lolet Thompson, Agnes Miller Thompson chil 

C, and prayed to be read as a part hereof as if specifically set forth 
decedent had manifested an intention to give, bequeath and devise 
all his property, real, personal and mixed unto his wife, her heirs 
executors, administrators and assigns forever, which intention he 
expressed in adequate legal language to effectuate his purpose but 
that saul wdl was revoked by the later will dated March 3 1886 to 
which reference is above made. ’ 1 

6. That bv said later will, decedent made no disposition of his 
property, real or personal, other than by the terms of one clause 
thereof, as will appear by reference to said will as follows • 

I commit my body to the dust from whence it came— mv soul 
unto God who gave it—my property unto my wife—and with for¬ 
giveness to all who have intentionally injured me—as I hope to 
receive forgiveness in the last great day.” P 

That the words “I commit my property to my wife” do not bv 
heir terms indicate an unconditional devise of the property of which 
the testator died seized and possessed, but on the other hand only 
devise and bequeath the same in trust to the said wife, for 
4 the benefit of these thereto legally entitled. Now that the 
meaning of the words is open to question, your petitioner 
desires to have this Honorable Court determine the meaning of said 
phraseology and to construe the said will; that the greater portion 
of the said estate consists of claims against the Fowler Realty Com- 
pany, Charles IX Fowler and Edith Fowler, as to which the'statute 
of limitations has almost run and yet the administratrix c. t. a. the 
defendant, Mary E. Simpson, has made no more looking to the en¬ 
forcement of these several obligations; that your petitioner avers 
hat as next of kin of the deceased, Henry K. Simpson, she is en¬ 
titled to a distributive share of the estate which will be lost unless 
immediate action is taken to enforce the claims aforesaid so as to 
prevent their being barred by the statute of limitations. 

• . * • . , the de /<;P dan > i,a . r y E- Simpson, was appointed admin¬ 
istratrix c. t. a. of the aforesaid will; that she filed a first account of 
her receipts and payments thereunder, June 4, 1919, said account 
1 laving been approved and passed October 13, 1919, which account 
showed a balance for future accounting of Twenty thousand, five 
hundred, fifty-five dollars and eighty cents ($20,555.80) consisting 
of appraised personal estate in the sum of Two thousand, three hun¬ 
dred one dollars and ten cents ($2,301.10) of cash in the sum of 
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One^ thousand, sixty-three dollars and seventy-three cents ($1,- 
063.73) and the balance consisting of real estate notes in the esti¬ 
mated surn^of Seventeen thousand, one hundred and ninety-one 
dollars ($17,191.00) ‘‘Right to claim commission and other proper 
allowances reserved.” 

8. That on the 4th day of June, 1919, the said Mary E. 

5 Simpson, as administratrix, filed an inventory of the said 
estate in the sum of Eighteen thousand, six hundred forty- 

nine dollars and fifty-nine cents ($18,649.59), as more fully appears 
in the copy of said inventor}’ attached hereto, and marked Exhibit 
“B” and prayed to be read as a part hereof as if specifically set forth. 

9. That it appears that among the liabilities of the said estate is 
a claim of the National Bank of Washington of this City for about 
Five thousand, five hundred dollars ($5,500), said claim consisting 
of the promissory notes of the Fowler Realty Company, payable to 
the order of Charles D. Fowler, endorsed by said Fowler and en¬ 
dorsed by the said Henry K. Simpson, solely for the accommodation 
of said Charles D. Fowler; that said Fowler Realty Company is a 
corporation controlled and managed by said Fowler, who is the 
owner of nearly all its capital stock; that nothing has been paid 
on said notes. 

10. That in addition to the claim which said estate has against 
said Fowler on account of the notes afore-mentioned, the said estate 
is a large creditor of said Fowler and said Fowler Realty Company 
by reason of loans made to them by said Henry K. Simpson, and 
endorsed by notes now held by said decedent’s estate, some of said 
notes being made by said Fowler, some by Edith Fowler, his wife, 
and endorsed by said Fowler, others by said Fowler Realty Company 
and endorsed by said Fowler; that by reason of a part of said in¬ 
debtedness being disputed by said Fowler, your petitioner is unable 
to state the exact amount of said indebtedness owing by Fowler to 
this estate. 

11. That a portion of said indebtedness due this estate is 

6 evidenced by two promissory notes made by said Charles D. 

Fowler and his wife, Edith Fowler, each for Four Thousand 

dollars ($4,000.00) and secured by a second and third trust re¬ 
spectively on certain real estate in the District of Columbia, to wit: 

Part of original lot 18 Square 456, beginning on F Street at the 
Northeast corner of said lot, and running thence West 24 feet; thence 
South 88 feet l 1 /* inch to public alley; thence East 24 feet; thence 
North 88 feet iy 2 inches to beginning, being premises No. 610 F 
Street, Northwest, this City; subsequent to a first deed of trust of 
$11,400, held by the Permanent Building Association of this City. 

12. That your petitioner is informed, believes and therefore avers 
that the said Charles D. Fowler and the Fowler Realty Company 
are possessed of numerous equities, realization of which is necessary 
to determine the present value of the estate of the said Henry K. 
Simpson. 

13. That it does not appear that the said administratrix c. t. a. 
since filing said first account above mentioned has taken any steps 
to realize on said equities, by reason of which the value of the assets 
of said estate cannot now be stated. 
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Wherefore, the premises considered, plaintiff prays: 

1. That writs of subpoena issue out of this Honorable Court di¬ 
rected to the defendants aforesaid, Mary E. Simpson, Elisa Gray 
Kice, Agnes Miller Simpson, Jane Ballantyne Saunders, Mary Agnes 
Harlan, W alter B. Simpson, Julia Jean Hoopes, George Bernard 
Thompson, Helen Christine Thompson, Mary Violet Thompson, 
and Agnes Miller Thompson, requiring them to answer the ex¬ 
igencies of this Bill of Complaint. 

2. That this Honorable Court appoint a suitable guardian ad litem 

to represent the interests of the minor respondents. 

7 3. That the Court construe the will aforesaid and decree 

that the defendant, Mary E. Simpson, hold the estate, herein 
described, as trustee for the next of kin herein designated. 

4. That a rule to show cause be issued by this Honorable Court % 
directed to Mary E. Simpson, administratrix of the estate of Henry* 
K. Simpson, deceased, directing her to show cause, if any she has, 
why she should not take such action against the debtors of the said 
estate as will effectively enforce collection of the obligations due it 
and thus prevent the same from being barred by lapse of time. 

5. That the said defendant, Mary E. Simpson, administratrix, as 
aforesaid, be directed to at once initiate such proceedings as will look 
to a collection of the assets of the estate and the enforcement of the 
claims which it has as part of the assets. 

6. And for such other and further relief as to the Court may seem 
meet and proper. 

MARGARET E. PRESBREY, 

Petitioner. 


Attorneys for Plaintiff. 

State of New York, 

County of New York, ss: 

I, Margaret E. Presbrey, do solemnly swear that I am the partv 
plaintiff in the annexed Bill of Complaint by me subscribed; that I 
have read the annexed Bill of Complaint and know the contents 
thereof; that the statements of fact therein made as upon 
8 personal knowledge are true and those made as upon informa¬ 
tion and belief, I believe to be true. 

MARGARET E. PRESBREY. 

Subscribed and sworn to before me this 27th day of Mav, A. D., 
1920. 

[SEAL.1 RUDOLPH DUGAN, 

Notary Public, N. Y. 

Notarv Public, Nassau County. 

Certificates filed in New York & Kings Counties. 

New York County No. 342. 

New York Register No. 2258. 

Kings County No. 87. 

Kings Register No. 2122. 
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No. 28995, Series B. 

State of New York, 

County of New York, ss: 

If William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, 

Do hereby certify, that said Court is a Court of Record, having by 
law a seal; that Rudolph Dugan whose name is subscribed to the an¬ 
nexed certificate or proof of acknowledgment of the annexed instru¬ 
ment was at the time of taking the same a Notary Public acting in 
and for said county, duly commissioned and sworn, and qualified to 
act as such; that he has filed in the Clerk’s Office of the County of 
New N ork a certified copy of his appointment and qualification as 
Notary Public for the County of Nassau with his autograph signature; 
that as such Notary Public, he was duly authorized by the laws of 
the State of New York to protest notes;" to take and certify deposi¬ 
tions, to administer oaths and affirmations; to take affidavits and 
certify the acknowledgment and proof of deeds and other written 
instruments for lands, tenements and hereditaments, to be read in 
evidence or recorded in this state; and further, that I am well 
acquainted with the handwriting of such Notary Public and verily 
believe that his signature to such proof or acknowledgment is 
genuine. 

In testimony whereof, I have hereunto set mv hand and affixed 
the seal of said Court at the City of New York, in the County of New 
N ork, this 27 day of Mav 1920. 

t SEAL -] * ‘ W. F. SCHNEIDER. 

Clerk. 

9 Exhibit “A.” 

Filed June 1, 1920. 

Last Will and Testament of Henry K. Simpson. 

In the name of God amen: 

1, Henry K. Simpson, being of a .sound mind and memorv but 
knowing the uncertainty of human life do now make and publish 
this my last will and testament that is to say: 

I commit my body to the dust from whence it came—my soul 
unto God who gave it—my property unto mv wife—and with for¬ 
giveness to all who have intentionally injured me—as I hope to re¬ 
ceive forgiveness in the last great day. 

HENRY K. SIMPSON, [seal.] 

Signed, sealed, published and declared by the said Henry K. 
impson, the testator, as and for his last will and testament ; and we 
at his request and in his presence, and in the presence of each other,’ 
have hereunto subscribed our names as witnesses thereto, this 2nd 
day of March, 1886. WARREN T. TOWN. 

SAMUEL A. SAWTELLE. 
FRED E. WAUGH. * 
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10 Exhibit “B.” 

Filed June 1, 1920. 
Inventory of Money and Debts. 


Cash on hand and collected. $1,458.59 

Promissory note of Geo. W. Frasier endorsed by C. D. 

Fowler—Good . 1,500.00 

Note of N. Anastasi, endorsed by C. D. Fowler. 500.00 

Fowler Realty Co. numerous notes and checks. 882.50 

Fowler Realty Co. numerous notes endorsed by C. D. 

Fowler . 2,625.00 

Fowler Realty Co. 1,200.00 

C. D. Fowler, Acct. 1,183.50 

Note of Fowler Realty Co. to order of C. D. Fowler, 

dated Jan. 19/17 but unendorsed. 2,300.00 

Two notes of Edith L. and C. D. Fowler each for 
$4,000.00 . 8,000.00 


$18,649.59 

Some of these notes are disputed and one of the notes, Edith T. 
and C. I). Fowler, for $4,000.00, it is claimed, was given as security 
for some of the other notes enumerated above, so that the adminis¬ 
tratrix is unable to state the exact amount due the estate. 

11 Exhibit “C.” 

Filed June 1, 1920. 

Will Not Admitted to Probate. 

In the name of God Amen! 

I, Henry K. Simpson, of the City of Washington, in the District 
of Columbia, do hereby declare this instrument of writing to be my 
last will and testament, and do hereby revoke any and all instru¬ 
ments of writing heretofore made by me as and for my last will and 
testament. 

I hereby give, bequeath and devise all my property real, personal 
and mixed—wher-soever the same may be situated unto my wife, 
Mary E. Simpson, born Gray—her heirs, executors, administrators 
and assigns forever. 

I hereby nominate and appoint my said wife sole executrix of this 
will. 

In Witness whereof—I, the said Henry K. Simpson, have here¬ 
unto set my hand and seal this 31st day of May in the year of 
our Lord Eighteen hundred and eighty-four. 

HENRY K. SIMPSON. 
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Signed, sealed, published and declared by the above named Henrv 
K. Simpson as and for his last will and testament, in the nres- 
ence of us, who have hereunto subscribed our names as witnesses 

thereto in the presence of the said testator, and of each other and 
at his request. ’ 

OLIVER I. THOMPSON, 

478 Md. Ave. S. W. 
ADELE B. GRAY, 

313 A St. S. E. 
ARABELLA D. GRAY, 

313 A St. S. E. 
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Motion to Dismiss Amended Bill. 


Filed June 23, 1920. 


* * * 


* * 


* * 


The defendant Mary E. Simpson, administratrix, c. t. a of the 
^ ate of Henry k Simpson, deceased, moves to dismiss the amended 
bliI °j[complamt, because it appears on the face of said bill; 

1. That the plaintiff has no interest in the subject matter of the 
above-entitled cause. 


2 - thls defendant is the sole beneficiary under the will of 
the said Henry K. Simpson, deceased. 


WM. MEYER LEWIN, 
Attorney for Defendant. 


Notice. 


June 


iuzu. 


Messrs. Imlay & Offutt, 

Attorneys for Plaintiff: 

Please take notice that the aforegoing will be for hearing on the 
2oth day of June, A. D., 1920. s 

WM. MEYER LEWIN, 

; Attorney for Defendant. 
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Answer of Defendants. 
Filed May 16, 1921. 


The said defendants, George Bernard Thompson, Helen Christine 
Thompson, Mary Violet Thompson, Agnes Miller Thompson, and 
Julia Jean Hoopes, answering by their guardian ad litem, Fred N 
Oliver say that they are infants under the age of twentv-one years! 

h! «• W V t*n ne ', ,her . ;K mlt , nor den >' ‘he allegations contained in 
the Bill of Complaint that they claim such interests in the prem¬ 
ises as they are entitled to and submit their said interests to the pro- 
tection of the Honorable Court. ' F 
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For answering to said amended Bill of Complaint, the guardian 
ad litem, Fred N. Oliver, respectfully says. 

the Bin 6 admitS the alle 8 ations contained in the first paragraph of 

ofL H Bill dmitS the allegations contained in the second paragraph 

3. He admits the allegations respecting the citizenship and resi¬ 
dence of the defendants contained in the third paragraph of the 

5. He has no knowledge of the matters alleged in paragraph five 
of the said amended bill and can neither admit nor denv the state¬ 
ments contained therein. 

of 6 h He admits the allegations contained in the sixth paragraph 

7 to 13. He has no knowledge of the matters and things alleged 
m paragraphs / to 13 inclusive, and can therefore neither admit 
nor deny the statements contained in those paragraphs. 

14 Answering further, the guardian ad litem, Fred N. Oliver 
says that before answering, he has inquired into the facts 
and circumstances and in performance of his duty, he made an effort 
to consult and advise with the said infants: 

That, as result of his efforts, he has personally advised with Mrs 
Bache ' vho . the guardian of the infant, George Bernard 
Thompson and with Mrs. L. Thompson, who is the paternal grand¬ 
mother and natural guardian of the infants, Helen Christine Thomp¬ 
son, Mary Violet Thompson, and Agnes Miller Thompson and 
who has their care and custody; but, that he has been unable to 
see personally either the infant, Julia Jean Hoopes or her father 
and natural guardian, Elliott A. Hoopes; that the said guardian ad 
litem hfis carefully examined the last will and testament of Henrv 
K. feimpson, deceased, dated March 2, 1886; that the words “I 
commit my property to my wife” indicate that the property was de¬ 
vised and bequeathed to his wife in trust for the benefit of those 
legally entitled rather than as an unconditional devise; that the said 
guardian ad litem sees no objection to the construction of the will 
as prayed for in the Amended Bill of Complaint and consents, that 
the Court construe the will as aforesaid and decree that the defend¬ 
ant, Mary E. Simpson, hold the estate as trustee for the next of kin 

FRED N. OLIVER, 
Guardian, ad Litem for George Bernard 
Thompson, Helen Christine Thomp¬ 
son, Mary Violet Thompson, Agnes 
Miller Thompson, and Julia Jean 
Hoopes. 


15 District of Columbia, ss: 

Fred N Oliver, being first duly sworn, does on oath depose and 
say that he has read the foregoing answer by him subscribed as 
guardian ad litem for George Bernard Thompson, Helen Christino 
X tompson, Mary Violet Thompson, Agnes Miller Thompson and 
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•Jiilia Jean Hoopes and knows the contents thereof; that the matters 
and things therein stated of his own knowledge are true, and those 
stated on information and belief he believes to be true 

FRED N.‘ OLIVER. 

Subscribed and sworn to before me this 16th day of May 1921 
[ SEAL -] GERTRUDE ELLIS, 

Notary Public, D. C. 


Decree pro Confesso Against Certain Defendants. 

Filed June 6, 1921. 


It appearing to the court, that the defendants, Agnes Miller Simp¬ 
son, Jane Ballantyne Saunders, Annie H. Tolson, Thomas Garden 
Simpson Man- Agnes Harlan and Walter B. Simpson, are adults 
and residents of the District of Columbia, that they have been duly 
served with process and have failed to put in their appearance in 
this cause within the time limited therefor by the said process, it is 
by the Court this 6th day of June, A. D. 1921 
16 Ordered, adjudged, and decreed that the bill’ in this cause 

■ i j r , tlle , same 1S hereby taken as confessed as against the 
said defendants and each of them. 

By the Court, 

WENDELL P. STAFFORD, 

Justice. 

Petition Suggesting Death of Defendants and Praying to Subsitute 

Administrators. 

Filed July 10, 1922. 


« t. 1 — f 11 ^ ^ 3 y sll^) s unto this Honor¬ 

able Court as follows: 

' T1 J» t subsequent to the filing of the Amended Bill of Complaint 
oq the 1st day of June, A. D., 1920, one of the defendants therein, 
Eliza Gray Rice, departed this life on the 26 day of the month of 
. une, A. D., 1921, and thereafter letters of administration were 
duly issued in a cause in the Supreme Court of the District of 
Columbia, holding a Probate Court, entitled In re: Eliza Gray Rice 
deceased, administration No. 28.905, on January 31, 1922 to Ogle r’ 
Singleton, administrator, a resident of the District of Columbia, who 

is now the duly qualified and acting administrator in the District of 
Columbia of said defendant. 

2. That subsequent to the amended bill of complaint herein on 
the 1st day of June, A. D„ 1920, another of the defendants named 
in said bill of complaint, Helen Christine Thompson, a minor, de- 


i 
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parted this life on the 29th day of January, A. D., 1922; that 
1< thereafter in a cause in the Supreme Court of the District of 
Columbia, holding a Probate Court entitled in re: Helen 
Christine Thompson, deceased, Administration No. 29,496, Alice L. 
Thompson was duly appointed administratrix of said decedent; that 
said Alice L. Thompson is a resident of the District of Columbia, and 
is now the duly qualified and acting administratrix of said decedent. 

Wherefore, the premises considered, plaintiff prays: 

1. That an order be passed in this cause substituring said Ogle R. 
Singleton, administrator as party defendant for an in the place of 
said Eliza Gray Rice, deceased, and that said Alice L. Thompson, 
administratrix be substituted as defendant for and in the place of 
said Helen Christine Thompson. 

2. That subpoenas issue unto said Ogle R. Singleton, adminis¬ 
trator, and Alice L. Thompson, administratrix, commanding them 
to appear and to be made parties to this suit unless they volunarily 
cause their appearance to be entered herein. 

3. And for such other and further relief as to the Court may seem 
proper and meet under the circumstances. 

MARGARET E. PRESBREY, 

By OFFUTT and IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Plaintiff. 


District of Coiumbia, ss : 

I, Charles V. Imlay, do solemnly swear that I have read the 
18 annexed petition subscribed by me as one of the attorneys for 
the petitioner, and know the contents thereof; that the state¬ 
ments of fact therein named as upon personal knowledge are true, 
and those made as upon information and belief, I believe to be 
true; and I do further swear that the reason that this verification is 
made by myself is because the plaintiff, the petitioner, is a non¬ 
resident of the District of Columbia. 

CHARLES V. IMLAY. 


Subscribed and sworn to before me this 10 day of July, A D 
1922. J 


MORGAN H. BEACH, 

Clerk 

By F. E. CUNNINGHAM, 

Asst. Clerk. 


Order Substituting Defendants. 

Filed July 10, 1922. 

***** * * 

Upon consideration of the petition of Margaret E. Presbrey, the 
plaintiff herein, filed in this cause on the 10 day of July, A. D., 1922, 
suggesting the deaths of the defendants, Eliza Gray Rice and Helen 
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S t r in ^d T \reTT^ ying ; ha ^ 0 ® le R ' Sin 8k‘°«>> adminis- 
respectivelv for said T h ^P s f on >. a d miD istratnx, shall be substituted 

dTof July’ A D 1 922 ) e<3en,S> ,S hereu P° n b >' Court this 10th 

Ordered, adjudged and decreed that said Ogle R Sineleton 
10 administrator, be substituted herein as defendant for andfo 
19 he place of said Eliza Gray Rice, and that Alice L Thomn 
, " on ’ administratrix, be substituted as defendant for nnd in 

KdOrieRSinrfT* 1 "® I hom P SOn ; and that su hpcenas do.ssue 
to sam Ogle R. Singleton, administrator, and Alice L TkmZ, 

administratrix, commanding them to appear, be made partiesto tlm 
filed hewn. anS "' 6r th ® eXIgencies of the amended bill of complaint 
By the Court: A. A. HOEHLING, 

We oSi 0 te^ the above order: 
AU^itSSAl“ Gn,J *”■ »—* 

Administratrix of Helen Christine Thompson, Deceased. 

Joint Answer of Ogle R. Singleton, Administrator, and Alice L. 

1 hompson, Administratrix. 

Filed July 10, 1922. 

******* 

“iTri 1 ™ lT pl r‘ 

unto this Honorable Court as follows* ' ’ res P ectfull y show 

20 

7,\tr^ r -—SKttsr.jftj 

bin ■oIH sSKx&i llciri of “i *”?« 

of the facts therein set forth and can nehber^ffi 6 n ° k " owIedge 
same; that they accordingly submit the rights of™the^tates re* 
specttvelv represented by them to this Honorable Court rC ' 

plaintiff and for said defendant administratrix c? a 3 l ” 

“«s=r *•—-- “ 

ALICE L. THOMPSON. 
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District of Columbia, ss: 

We do solemnly swear that we have read the annexed answer sub- 

twfvT • US ’ and , know t,le contents thereof; that the statements of 
tact therein named as upon personal knowledge are true, and those 
made as upon information and belief, we believe to be true. 

OGLE R. SINGLETON. 
ALICE L. THOMPSON. 

1922 bSCribe<1 ° nd SW ° rn 10 bef ° re me th ' S 10th day of July > A - D ’ 

r sEAL -l OLIVE E. FITZGERALD, 

Notary Public, D. C. 
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Notice of Hearing on Motion to Dismiss. 
Filed July 14, 1922. 

* * * * * 


To 


Washington, D. C. 


Your are hereby notified that the motion filed on June 23 1920 
to disrmss the Amended Bill of Complaint, will be for hearing on the 

th day of July, A. D., 1922, at 10:00 A. M. or as soon thereafter as 
counsel may be heard. 

OFFUTT and IMLAY, 

By CHARLES V. IMLAY, 
WILLIAM A. READ, 

Attorneys for Plaintiff. 

Affidavit of Mailing. 

Filed July 14, 1922. 


District of Columbia, ss: 

Charles V. Imlay being first duly sworn, on oath deposes and says 
that he is of counsel for the plaintiff in the above-entitled cau«e- that 
on the 8th day of July, A. D, 1922, he caused to be mailed a true 
copy of the attached notice of hearing on motion to dismiss to the 
following defendants, at the addresses named beside their names the 
same being their last known residences: 

22 Agnes Miller Simpson, 2341 High Street, S. E., Washing¬ 
ton, D. C. 6 

Jane Ballantyne Saunders, Forest Glen, Maryland 

Annie H. Tolson, Piney Point Hotel, Piney Point, Maryland 

Thomas Garden Simpson, 940 22nd Street, N. W., Washington, 

A/ • v/ • 
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Mary Agnes Harlan, 23.°>0 High Street, S. E., Washington, D. C. 

Walter B. Simpson, 2330 High Street, S. E., Washington, D. C. 

And affiant further says that said copies of said notice were in each 
instance addressed to the parties above named at the addresses named 
in an envelope, postage prepaid, and registered as shown by the at¬ 
tached Registry receipts; that said copies reached the addresses named 
in each instance not later than July 10, 1022, except in the case of 
Jane Ballantyne Simpson, which was delivered July 11, 1922, as 
shown by the original registry receipts also attached hereto, and 
made a part of this affidavit. 

CHARLES V. IMLAY. 

Subscribed and sworn to before me this 14 dav of July A D 
1922. J ’’ 

[seal.] OLIVE E. FITZGERALD, 

Notary Public, D. C. 


23 Stipulation of Parties for Hearing on Motion to Dismiss. 

Filed July 14, 1922. 

******* 

It is hereby stipulated this 29th day of June A. D., 1922, by and 
between the plaintiff, Margaret E. Presbrey, by her attorneys, Offutt 
and Imlay, and William A. Read, and the defendant, Mary E. Simp¬ 
son, Administratrix c. t. a. ot Henry K. Simpson, by her attorney, 
William M. Lewin, the defendant, Ogle R. Singleton, administrator 
of Eliza Gray Rice, and the defendants, Julia Jean Iloopes. George 
Bernard Thompson, Mary Violet Thompson, Agnes Miller Thomp¬ 
son, by Fred N. Oliver, their guardian ad litem, that this cause may 
be submitted and decided upon the motion of June 23, 1920, to dis¬ 
miss the amended bill and the arguments heretofore presented bv 
counsel for plaintiff, and for defendant, Mary E. Simpson, ad¬ 
ministratrix, c. t. a. of Henry K. Simpson, the various defendants 
herein waiving any further notice of hearing upon said motion, all 
rights of appeal reserved. 

OFFUTT and IMLAY, 

By CHARLES V. IMLAY, 

WILLIAM A. READ, 

Attorneys for Plaintiff. 
WM. MEYER LEWIN, 

Attorney for Defendant, Mary E. Simpson, 
Administratrix c. t. a. of Henry K. Simpson 
OGLE R. SINGLETON, 
Administrator of Eliza Gray Pice. 
FRED N. OLIVER, 

Guardian ad Litem for Helen Christine 
Thompson, Mary Violet Thompson, 
Agnes Miller Thompson, Julia Jean 
Hoopes, George Bernard Thompson. 
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^ Order Certifying Cause. 

Filed July 14, 1922. 

******* 

Jun/frTwn ‘p the , Court that ■‘he Motion to Dismiss filed herein 
rwr if L*• vr n 88 bee P. ar 8 ued heretofore and submitted to Mr. 

of thi J f!p S fpn?l M< ; Coy ’ , and 11 appearing further to the Court that such 
?/ , defendants as have not by stipulation or by answer consented 

that said motion may be disposed of without further notice to them 
have been notified of the pendency of this motion, it is hereupon W 
the Court this 14th day of July, A. D., 1922, P y 

Ch?ef Jushc^ McCoy 0 ”" 86 * the Same * hereby Certified to Mr ' 

By the Court: 

A. A. HOEHLING, 

Justice. 

Memorandum. 

Filed July 21, 1922. 


The action is brought to obtain a construction of a null of personal 
property reading as follows: personal 

nntn ZT'l my bo<ly f0 tlle dust from "hence it came—my soul 
unto God who gave it—my property unto my wife—and with for- 

gneness to all who have intentionally injured me—as I hope to 
receive foregiveness in the last great day.” P 

The contention is that the widow holds the property in trust for 

the next of kin of her husband. 1 * wr 

Words as well as persons are said to be known by the company 

test'ntnr’^l nrl ?? a * r , 0 ^ finality about the disposition of the 

testator s body and of his soul and as his estate is disposed of by the 

“ anie ' el 'h that disposition also must be considered as final. 

WALTER I. McCOY, 

Chief Justice. 

Decree Dismissing Bill. 

Filed July 26, 1922. 


This ca u8e came on to be heard at this term, upon the motion of 
the de endant, Mary E. Simpson, administrator, c. t. a., to dismiss 
oi c °mplamt; thereupon, upon consideration thereof it is 
this 26th day of July, A. D. 1922, adjudged, ordered and decreed as 
follows, viz: That the said motion be, and the same is hereby sus- 
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tamed, and the plaintiff having signified to the Court her 
intention not to amend her said bill, it is further adjudged 
ordered, and decreed that the said bill be, and the same is 

hereby, dismissed, and that the plaintiff pav the costs of these pro¬ 
ceedings. r 

WALTER I. McCOY, 

C. J. 

From the above decree the plaintiff, Margaret E. Presbrev notes 
an appeal to the Court of Appeals of the District of Columbia which 
appeal is hereby allowed; the bond for costs on Appeal beine fixed 

?l- ( ^ ne r! 1 V. ndred W 00 ) Dollars in lieu thereof a deposit of Fifty 
($o0) Dollars in cash. J 

WALTER I. McCOY, 

C. J. 

Memorandum. 

^ August 1/, 1922. $50. deposited in lieu of Undertaking on 


Assignment of Errors. 

Filed September 14, 1922. 

******* 

The above plaintiff, assigning error in the decree rendered by the 

( ourt in the above entitled cause, July 26th, A. D., 1922, submits 

that in and by said decree the Court erred as follows: 

1. That the court erred in dismissing said bill of complaint 

OFFUTT and IMLAY, 

„ . , , , , By CHARLES V. IMLAY. 

Service acknowledged: 

WM. MEYER LEWIN, 

Atty. — Mary E. Simpson, Admx. c. t. a. 


2" Designation of Record. 

Filed September 14, 1922. 

******* 

The clerk will please prepare the record for appeal in the above 
entitled cause to the Court of Appeals of the District of Columbia 
consisting of the following records: 

1 Amended Bill of Complaint and Exhibits (3) filed June 1, 

2. Motion of defendant Xo. 1 to dismiss amended bill and notice 
filed June 23, 1920. 

3. Answer of defendants>9 10 11, 12, 13 by guardian ad litem 
and appearance filed May 16, 1921. 
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4. Decree pro confesso of June 6, 1921. 
j u f y ? 0 «° n ° f death ° f defendants Nos - 2 and 10 and jurat filed 

6. Order filed July 10, 1922, substituting Ogle R, Singleton ad¬ 
ministrator, and Alice L. Thompson, administratrix ’ 

7. Answer of same filed same date. 

Affidavit as to mailing, notice of hearing on motion to dismiss 
stipulation and order certifying cause, all filed July 14, 1922 d 

1922 i Iemorandum °P imon of Chief Justice McCoy, filed July 21, 

10. Decree of July 26 1922, dismissing bill; appeal noted. 

forTr Um A UgUSt 17 ’ 1922 > of de P° sit of «heck of $50. 

lor costs on appeal. T 

28 !o' Assignment of errors filed September 14, 1922. 

lo. 1 ins designation. 

OFFUTT and IMLAY, 

c • i , , , By CHARLES V. IMLAY 

Service acknowledged: ' 

WM. MEYER LEWIN, 

Atty. — Mary E. Simpson, Admx. c. t. a. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

nf P ^ 0I ?? n J 1 ’ Deach, Clerk of the Supreme Court of the District 

28 C bothtnoii !T eb> * Ce K rtlfy the for ?g° in ff pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is made 

part of this transcript, in cause No. 37828 in Equity wherein Mar 

cTa of r<? V 9 ^ laintiff a J nd Ma, y E ' BimpLm, Administratrix 
c. t. a. of Henry K. Simpson, deceased, et al., are Defendants as the 
same remains upon the files and of record in said Court. ’ 

sealV/^idTon'^B?tv,’ I p-f reU ? t S.scribe my name and affix the 
27th da? of Sepfember 1922 y Washln g ton - in ^ Di ^ct, this 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

_ Clerk, 

B y-, 

JY/LMG Assistant Clerk. 


(7501) 































IN THE 


Court of appeals, ©fetnrt of Columbia 

October Term, 1922. 


No. 3887. 


Margaret E. Presbrey, 


vs. 


Appellant, 


Mary E. Simpson, Administratrix, 
K. Simpson, Deceased, 


c. t. a., of Henry 

ET ALS., 

Appellees. 


brief for appellant. 


STATEMENT OF CASE. 


This case is here on an appeal from a decree dis- 

tTe pTafntiff a b^i nded vY WmpMnt oi the appellant, 
the plaintiff below, which sought a construction of the 

will of Henry K. Simpson, deceased, of whose estate 

appellee Mary E. Simpson, is adm/nistratix c t a 
by which the provisions of said will should be held 
to enure to the benefit of the next of kin, of whom Ap¬ 
pellant is one and the other defendants below The 


others. The prayers of the amended bill in asking 
the construction mentioned request that said appellee 
be declared a trustee for the next of kin as to one-half 
the estate, personal estate estimated at $18,649.50 
(R. p. 7) the administratrix, as widow, and in the ab¬ 
sence of children, being entitled to the other half— 
and that a rule issue to said administratrix directing 
her to show cause why she should not be directed to 
take action against various debtors of the estate—the 
personalty mentioned consisting principally of choses 
in action—to prevent the running of the statute of lim¬ 
itations. 

Among the exhibits attached to the amended bill of 
complaint is, first, a document dated May 31, 1884, 
purporting by its terms to be the last will and testa¬ 
ment of said decedent, in which by words that are apt 
for the purpose (R. p. 7), he gave all of his property, 
real, personal and mixed, to his wife and appointed 
her the executrix of his will. Exhibit “A” of said 
amended bill (R. p. 6), shows a subsequent instrument 
dated March 2, 1886, in which the decedent purported 
again to make and publish a last will and testament in 
which occur the words for which a construction is here 
sought, viz.: 

“I commit my body to the dust from whence it 
came—my soul unto God who gave it—my prop¬ 
erty unto my wife—and with forgiveness to all 
who have intentionally injured me—as I hope to 
receive forgiveness in the last great day.” 

It is the contention of the appellant that these words 
did not convev an absolute interest to the wife but 
were effective merely to leave the property in the 
hands of said Mary E. Simpson as executrix, in which 



event there is an intestacy as to the property covered 

by the will, and the wife holds one-half interest therein 
in trust for the next of kin. 

.The motion to dismiss in contending that the ap¬ 
pellant has no interest in the subject-matter of the 
suit and that appellee, Mary E. Simpson, is the sole 
beneficiary under the will (R. p . 8 ), raises the issue 
as to the meaning of the words from the will quoted 

a ove, and in particular the interpretation of the word 
commit . 

I. 

WORD “COMMIT” NOT A WORD OF GIFT. 

First of all, it is submitted that the word commit is 
insufficient to constitute an absolute gift of property. 
Although no judicial definition of the word has been 
found, the word is in common use and has been clearly 
defined in dictionaries of the English language. 

The word is defined in Webster’s Unabridged Dic¬ 
tionary of 1916 thus: 

T° trust, to put into charge or keep- 

liig; intnisti consign; used with to, unto, ‘Com¬ 
mit thy way unto the Lord. ’ Ps. XXXVII. 5. ” ’ 

The Century Dictionary gives as the synonvms of 
commit the words: “Intrust, confide, consign.” The 
same synonyms are given elsewhere and nowhere is 
the word used as a synonym of “give” or of “he- 
queath. ’ 1 

The efficacy of words to pass personalty is fre¬ 
quently tested by the analogous use of words creating 

estates in realty. This test is expressed in 40 Cue 
1607, thus: 9 * 


“It is a general rule that any words in a will, 
which, in case they were applied to real estate, 
would give an estate tail or a fee simple create 
an absolute estate in the first taker when covering 
personal property. So the absolute estate in per¬ 
sonal property may pass by words of perpetuity 
or limitation, as to A and his heirs, heirs of the 
body, issue, descendants or representatives.” 

It is submitted that there is nothing in the word 
commit expressing either the idea of perpetuity or 
limitation. 

That the testator did not mean by the word commit 
to give an absolute title to his property is evidenced by 
comparing the language of the probated will with the 
previous document not probated. In the latter (R. p. 
7) he purports to make an unequivocal gift of his prop¬ 
erty to his wife, using in that connection words of 
plain meaning, “give, bequeath, and devise.” If ap¬ 
pellee’s contentions were sound the latter document 
would have been unnecessary: the fact that the tes¬ 
tator deems a further document with a changed 
phraseology necessary must point to a changed inten¬ 
tion. 

n. 

PRESUMPTION IN FAVOR OF CONSTRUCTION 
FOR APPELLANT AS NEXT OF KIN. 

The contention of the appellant is further supported 
by the well known rule of testamentary construction 
which favors the heir. This rule was recognized by the 
Supreme Court of the United States in the case of 
Walker v. Parker , 13 Pet. 166, 10 L. Ed. 109 (1839), in 
a case coming up from the District of Columbia. It 
was recognized also in Wilkins v. Allen , 18 How. 420, 
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15 L. Ed. 396 (1855), in reference to the law of Penn¬ 
sylvania. In the use of the term “heir” in the state¬ 
ment of the rule that term is not intended in its lim¬ 
ited sense. That the rule is applicable to “next of 
kin” and in reference to personalty is shown by 
ample authority. Thus the rule has been stated as one 
in favor of both heirs and next of kin in 40 Cyc, 1412, 
as follows: 


abiguitv exist s in a will nnlpa-g 

t he 


presumption 


the testator intended that his 


property should go in accordance with the laws of 
descent and distribution will be applied as an aid 
in construing the will; hence such a construction 
will be given the will as favors the heirs at law, or 
next of kin, in preference to disinheritance, or to 
strangers, or persons not so closely related to the 
testator, and the heirs at law will not be disin¬ 
herited by mere conjecture, but only by express 
words in the will or by necesarv implication aris¬ 
ing from them.” 


There is cited, in connection with the above proposi¬ 
tion, the following cases in which the rule is applied 
to both heirs and next of kin, that is, cases in which 
both realty and personalty are concerned: Wright v. 
Hicks, 12 (la. 155 (1852); Kilgore v. Kilgore, 127 Ind. 
276 (1890); Close v. Farmers 9 L. & T. Co., 195 N. Y. 
92 (1909); Long 9 8 Estate, 228 Pa. St. 594 (1910); 
Fissel’s Appeal, 27 Pa. St. 55 (1856). 

The rule is not repudiated by this Court in Atkins 
et al. v. Best, 27 App. D. C., 148 (1906), which holds 
that the rule cannot be applied when the intention of 
the maker of the will is otherwise plainly shown. The 
force of the decision may be seen by an examination of 
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the case cited therein of McCaffrey v. Manogue, 196 
U. S., 563; 49 L. Ed. 600 (1905), in which (p. 569) the 
Supreme Court of the United States specifically states 
that it does not dispute the rule but simply states: 

“It is not an unyielding declaration of law. It 
cannot be applied when the intention of the tes¬ 
tator is made plain. ’ ’ 


?iL.jg_qubmitted that here the intention of the tes¬ 
tator is not made plain to favor others than the next 
oFTon and that thus the rule in favor of the next of 
I kin should be applied. The facts, it is believed, are 
within the doctrine laid down in Wright v. Hicks, 
supra , where the Court says: 


“In the absence of anything in the will to the 
contrary, the presumption is that the ancestor in¬ 
tended that his property should go where the law 
carries it, which is supposed to be the channel of 
natural descent. To interrupt or disturb this de¬ 
scent or direct it in a different course, should re¬ 
quire plain words to that effect.’’ (The italics 
are supplied.) 

In Bender v. Dietrich, 7 W. & S. Pa. 287, it is said: 

“It is a maxim * * # that an heir at law can only 
be disinherited by express devise or necessary im¬ 
plication and that implication has been defined to 
be such a strong probability that an intention to 
the contrary cannot be supposed.” 

The above cases state the rule from another angle 
in saying that if the estate is not devised to some other 
person, though the intention of the testator be ever so 
manifest to disinherit the heir, still the law casts the 
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estate upon the heir, citing Denn v. Larkin, Cowper 

The presumption in favor of the statutory form of 
distribution is also recognized in Dunlap’s Appeal, 16 
-ra. bt., 500; Geery v . Skelding, 62 Conn. 499. 

The presumption against intestacy cannot aid ap- 
pe lee here, because this presumption cannot be in¬ 
voked to establish a gift against rules of law declaring 
the legal meaning of the language in a will, nor is the 
presumption against intestacy of greater force than 
the rule that an heir is not to be disinherited except 

y express words or by necessary implication. 28 
E. C. L. s. 189. 

The rule announced in Montgomery v. Brown, 25 
App. D. C., 490 (1905), that provisions of a testator for 
his widow should be construed liberally in her favor 
was in a case in which the gift to the wife as a gift 
was clear and the quantity of the gift was in question. 

m. 

APPELLEE HOLDS AS TRUSTEE FOR 

APPELLANT. 

As the will, for the reasons stated, does not pass an 
absolute interest in the property to appellee nor con¬ 
stitute a gift to her, its effect is simply to name her as 
executrix. 

As said in 11 K. C. L. 31 (citing re John, 30 Ore 
494): 

“It is not uncommon for a testator to make his 
will for the sole purpose of nominating an exec¬ 
utor to administer his estate.” 

This testator had in the previous unprobated docu¬ 
ment specifically bequeathed his property and spe- 
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cificaUy named his wife executrix. Thus he had the 
desirability of this provision in mind. And the words 
used by him makes her an executrix according to the 
tenor, tor an executor does not have to be named spe- 

c y 5 s 3 W ' & E>lg ' En °' 178> dting Godol P he ’ 

As executrix- named in the will, appellee holds the 
legal title to the property by virtue of her office and 
not by virtue of a gift from the testator. 11 R. C. L 
21. But she is nevertheless a trustee within the 
larger meaning of the term. Ibid. As such she “oc¬ 
cupies the position of trustee for the persons bene¬ 
ficially interested in the estate.” 11 R. c. L. 23 
Appellant’s remedy, therefore, as one of the benefi¬ 
ciaries is m equity. 13 Am. & Eng. Enc. 188, and 27 
Am. £ Eng. Enc. 234. 

CONCLUSION. 

Thus it is submitted that in the absence of language 
effective to make a gift to appellee, the latter holds as 
trustee for appellant as one of the next of kin of de- 
cedent and as such is accountable to appellant for ap¬ 
pellant s distributive share of the property. For the 
same reason appellee should be required to take the 
steps outlined in the amended bill of complaint to pre¬ 
vent the running of the statute of limitations against 
claims due to the estate. * 


Respectfully submitted. 


George W. Offutt, Jr., 
Charles V. Imlay, 
Attorneys for Appellant. 
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IN THE 


(Court of Apprala 

OF THE DISTRICT OF COLUMBIA 


OCTOBER TERM, 1922. 
No. 3887 


MARGARET E. PRESBREY, 

Appellant. 

vs. 

MARY E. SIMPSON, 

Administratrix c. t. a., et al., 

Appellees. 


BRIEF FOR MRS. MARY E. SIMPSON, 
ADMINISTRATRIX, C. T. A., APPELLEE 


The will (R., 3) has been duly admitted to 
probate and record and the portion to be con¬ 
strued is as follows: 

I COMMIT MY BODY TO THE DUST FROM 
WHENCE IT CAME—MY SOUL UNTO GOD 
WHO GAVE IT—MY PROPERTY TO MY 
WIFE. 
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There is no executor named and an inspection 
of the original instrument, which inspection the 
court may make of its own motion, will disclose 
that it is drawn on a printed form, and that the 
written portion is wholly in the handwriting of 
the testator. 

The Court is asked to construe the word “com¬ 
mit,” as used in the clause “I COMMIT MY 
PROPERTY TO MY WIFE.” 

The appellant contends that since one of the 
various definitions of “commit,” as contained in 
the dictionary, is “give in trust," Mrs. Simpson 
takes the property “in trust,” and that, inasmuch 
as the estate consists entirely of personal property 
and no beneficiary is named, the beneficial inter¬ 
est under the trust devolves upon the next of kin 
of the testator (43 App. D. C. 136). 

While the relationship of the appellant (R., 
2-3) to the testator is not clear, it was deemed un¬ 
necessary to move for further and better particu¬ 
lars upon this point, under Equity Rule 5, as it 
appears from the bill that the appellant is either 
a sister of the testator or that she is a daughter 
of the testator’s deceased brother, Thomas K. 
Simpson. She sues as one of the next of kin and 
the remaining next of kin are made defendants 
together with the surviving wife, the adminis¬ 
tratrix c. t. a. (R., 2). 

POINTS AND AUTHORITIES 

An examination of the law dictionaries and of 
the work known as “Words and Phrases” indicates 
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that “commit,” as used in the will, has never been 
construed or defined in any reported case. Con¬ 
sequently the Court is neither aided nor embar¬ 
rassed by any “rigorous precedent.” 

McCaffrey vs. Manogue, 196 U. S. 563, 571. 

In a work which has been a classic for nearly a 
hundred years, coming to us from the French, a 
language specially adapted to discrimination in 
shades of meaning, it is pointed out that it is com- 
mon sense which gives to words their ordinary 
signification. 

History of Civilization in Europe, Guizot, Vol. 1, 
page 7. 

And in the preface to the Century Dictionary, 
by the very learned editor-in-chief, Professor Wm. 
Dwight Whitney, we are enjoined in arriving at 
the definition of a word to avoid “that over-refine¬ 
ment of analysis which tends rather to confusion 
than to clearness.” 

Century Dictionary, Preface, page XI. 

Professor Whitney was anticipated in this by 
Chief Justice Marshall, who in construing the Con¬ 
stitution, intended to endure for ages to come, 
and, consequently, to be adapted to the various 
crises of human affairs,” said: 

No word conveys to the mind, in all situations, 
one single definite idea; and nothing is more com¬ 
mon than to use words in a figurative sense. Al- 
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most all compositions contain words, which taken 
in their rigorous sense, would convey a meaning 
different from that which is obviously intended. 
Many words which import something excessive, 
should be understood in a more mitigated sense.” 

McCulloch vs. Maryland, 4 Wheaton 316, 
414, 415. 

To a certain extent, not to be exactly defined, 
but depending upon judgment and tact (“common 
sense”), the primary import of isolated words may 
be held to be modified and controlled by the dorm¬ 
ant intention (44 App. D. C. 546) to be gathered 
from the instrument as a whole. 

Eaton vs. Brown, 193 U. S. 411, 414. 

“A word generally has several meanings, even 
in the dictionary.” 

12 Harvard Law Review, 417—Mr. Justice 
Holmes. 

No one thinks of buying a dictionary twenty 
years old. Almost every word in a living and con- 
stantly changing language has a flexible character. 
“Rather” originally meant “earlier” “Pen” 
originally meant a “quill” “Lurid” and “humani¬ 
tarian” are examples of words of which the defini¬ 
tions have changed within recent years, the dic¬ 
tionaries changing to meet the popular usage . 

Pratt vs. Sheppard &c Hospital, 88 Mary- 

. land, 610, 618. 


Testators are apt to use words in a new sense, 
different from their original and technical mean¬ 
ing, before they have “acquired a proper place in 
lexicography.” 

Sweet vs. Dutton, 109 Mass. 589, 592. 

INTESTACY NOT FAVORED 

The appellant relies (1) upon the dictionary 
and (2) upon the rule of construction in favor of 
the heir. 

“I COMMIT MY PROPERTY TO MY WIFE.” 

The word property embraces everything owned 
by the testator at the time of his death. One of the 
definitions of “commit” (Century Dictionary) is 
“give up.” Surely the testator could not have 
used a word that would more effectually and abso¬ 
lutely give his property to his wife. If this defini¬ 
tion will prevent intestacy it must be adopted in 
construing the will. 

Galloway vs. Galloway, 32 App. D. C. 80; 

Montgomery vs. Brown, 25 App. D. C. 

494. 

If, on the other hand, the wife takes “in trust” 
for the next of kin, as is contended by the plaintiff, 
the next of kin take the testator’s whole estate, not 
under the will, however, but under the statute of 
distributions (43 App. D. C. 136, last paragraph). 
This would mean that Mr. Simpson died intestate. 



But the law frowns upon a construction that 
admits of even a partial intestacy. 

Galloway vs. Galloway, 32 App. D. C., 76,80. 

Intestacy is a dernier resort in the construction 
of wills and it has been said that the abhorrence 
of courts to intestacy under a will may be likened 
to the abhorrence of nature to a vacuum. 

28 R. C. L., page 228, n. 10. 

The rule against intestacy is applicable to an 
intestacy arising from the next of kin’s taking as 
distributees (43 App. D. C. 136), as relied upon by 
the appellant. 

Kenaday vs. Sinnott, 179 U. S. 606, 616, 
paragraph 3. 

An interpretation is to be avoided which would 
lead to the conclusion that the testator was acting 
capriciously without any intelligible motive, con¬ 
trary to the ordinary mode in which men in general 
act in similar cases. In other words, a will must 
be so construed, if possible, as not to render it 
meaningless. If there be any definition of “ com¬ 
mit ” that will prevent total intestacy in this case, 
that definition must be adopted. 

28 R. C. L., page 208 (n. 11). 

Kelly vs. Moore, 22 App. D. C., 9, 24. 
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What could be more capricious or meaningless 
than the anomaly of (1) a testator, (2) a last will 
and testament (no executor ), (3) total intestacy. 
This suggests a condition as impossible as the 
hypothesis of the irresistible force and the immova¬ 
ble body. 

HUSBAND AND WIFE 

Mr. and Mrs. Simpson were a childless couple. 
If the property had been in her name instead of 
that of her husband and she had been making the 
will, it has been expressly recognized in this Dis¬ 
trict that it would have been natural for her to have 
made her husband the beneficiary. 

Kultz vs. Jaeger, 29 App. D. C., 300, 307, 
line 8 from bottom. 

It requires no reported case to authorize the 
Court to take judicial notice that it is natural for a 
husband to provide for his wife . 

Provisions in a will for a wife’s benefit will be 
liberally construed in her favor. If her husband 
had intended to give her less than the absolute 
interest it would have been natural for him to so 
state . 

Montgomery vs. Brown, 25 App. D. C., 490, 
494, end of 1st paragraph. 


For many years the current of decisions, even in 
England, have been against making a devisee or 
legatee a trustee; and the courts refuse to extend 
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the doctrine, unless it appears on the face of the 
vrill that such was the intention of the testator. 

Lewin Trusts, 137. 

3 Redfield Wills, 598. 

THE RULE IN FAVOR OF THE HEIR 

The appellant seeks to fortify her reliance upon 
the dictionary by “the rule in favor of the heir.” 

But as long ago as 1852 it was expressly declared 
that “the policy and institutions of the United 
States are adverse to the feudal policy of favoring 
the heir at the expense of the devisee.” 

Bosley vs. Bosley’s Executrix, 14 How. 390, 
398. 

The rule has been expressly repudiated in this 
District. 

Atkins vs. Best, 27 App. D. C., 148, 153. 

The repudiation of the rule favoring the heir is 
especially applicable to a will where the testator, 
as in this case, acts as his own scrivener. It is in 
furtherance of the desire of the Court to ascertain 
the intention of testators unacquainted with legal 
phraseology and ignorant of the meaning which 
the law attaches to the words they use. 

Bosley vs. Bosley’s Executrix, 14 How. 398. 

McCaffrey vs. Manogue, 196 U. S. 571. 

Atkins vs. Best, 27 App. D. C. 153. 


For wills are, of all classes of legal instruments, 
least to be governed in their construction by their 
technical terms, especially in the United States. 

28 R. C. L. 224. 

Clarke vs. Boorman’s Executors, 18 Wall., 
493, 502. 

Lynch vs. Lynch, Sup. Ct. D. C., Barnard, 
Justice. 

37 Wash. Law Reporter, 11, 13, bottom. 

The appellant argues that the rule in favor of 
the heir is decisive of her case. The administra¬ 
trix, the testator’s widow, who is also the sole 
beneficiary, has endeavored to answer the appel¬ 
lant’s argument. It is, however, submitted that 
whatever view may be taken as to the existence of 
the rule in this District, the rule has no application 
whatever to this case. For it appears on the face 
of the bill: 

1. That the estate consists wholly of personal 
property. The heirs, as such, have no interest in 
the personalty, even as the administratrix, as 
such, would have no interest in the realty, if there 
were real property. 

2. That the plaintiff sues and the defendants are 
sued as next of kin. 

3. That the plaintiff in her prayer for the con¬ 
struction of the will prays that Mrs. Simpson, the 
sole beneficiary, be decreed to hold “the estate 
herein described” as trustee for the next of kin. 





The question as to the applicability of the rule 
favoring the heir is therefore a purely hypothetical 

one in this case and is not before the Court for con¬ 
sideration. 

THE INTENTION 

In order to arrive at the intention of the testator 
even a court of law will so restrain words in their 
application as to change materially the literal 
meaning of a particular sentence. 

Patch vs. White, 117 U. S. 210, 219. 

But this Court is sitting as a Court of Equity. 
In interpreting and construing a will a court of 
equity acts upon enlarged principles of equity, 
with a large and liberal indulgence. 

O’Brien vs. Miller, 168 U. S. 287, 297. 

The will in this case is evidently in the nature 
of what is known as a “Masonic will:” it is a 
merely “formal paper” (36 App. D. C. 229, line 
11 from bottom). It will be observed (Exhibit 
A., R. 6) that in the part under consideration the 
punctuation consists of dashes. 

So strong is the presumption against total in¬ 
testacy that, if necessary, the Court would change 
the punctuation (36 App. D. C. 230), treat the 
two nearest dashes as periods (Hacker’s Appeal, 
121 Pa. St., 192, 205), and disregard the word 

“commit,” thus making the provision read as fol¬ 
lows: 



“MY PROPERTY UNTO MY WIFE.” 

With these words standing alone there could be 
no question as to their legal sufficiency to consti¬ 
tute a bequest in favor of the wife. 

REVOCATION OF EARLIER WILL 

The appellant's argument proves too much. If, 
as contended by the appellant, nothing passes un¬ 
der the latter will the bequest to Mrs. Simpson un¬ 
der the earlier instrument (Exhibit C., R. 7) “re¬ 
mains and continues in force,” that bequest not 
having been “altered or revoked” by the later will, 
as prescribed by Section 1626 of the Code. But 
Mrs. Simpson prefers to rest her claim upon the 
assurance that on the occasion of the execution of 
his last will and testament she was the object of 
her husband's solicitude. 

Turning once more to the dictionaries, we find: 

“The Century: Commit, 1. To give in trust; sur¬ 
render; give up. 

Syn. 1. Intrust, confide, commit, consign, agree 
in general in expressing a transfer from the care 
and keeping of one (the husband) to that of an¬ 
other (the wife). Commit is the most general of 
these words. 

Webster, New International: Commit, Syn. 
Commit is the widest term. * * * It may (and 
therefore must (32 App. D. C., 80; 25 App. D. C. 
494) have the special sense of intrusting, with or 
WITHOUT LIMITATION, as to commit a paper 
to the flames ( finality ). 



Commit, Syn. Commit is the widest term. It 

may, and therefore must, have the special sense as 
an absolute transfer. 

WORDS KNOWN BY THEIR COMPANY 

If we invoke the maxim noscitzir a sociis , we 
could hardly find a stronger expression of finality, 
less suggestive of participation by any human 
being, whether heir or next of kin, than the words 
of the childless testator (not intestate): “I com¬ 
mit my body to the dust from whence it came—my 
soul unto God who gave it.” 

As is well said by the learned Chief Justice in his 
opinion in the court below (R., 15): 

“Words, as well as persons, are said to be known 
by the company they keep. There is an air of 
finality about the disposition of the testator’s body 
and of his soul. And as his estate is disposed of by 
the same verb, that disposition also must be con¬ 
sidered as final.” 

If we strike out all that goes before, the words 
MY PROPERTY UNTO MY WIFE remain suffi¬ 
cient in law to indicate that she was the sole object 
of his solicitude. 

An examination of the will shows that it was the 
intention of the testator to give his entire estate 
to his wife, and any meaning of the word commit 
relied upon by the appellant to defeat that intent 
may be disregarded, and the obvious intent of the 
testator permitted to control. 

Respectfully submitted, 

Wm. Meyer Lewin, 

Attorney for Mrs. Mary E. Simpson, Ad¬ 
ministratrix c. t. a., Appellee. 






